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Propriety of granting summary judgment in case involving issue of gross or wanton negligence, 50 A.L.R.2d 1309 





Summary judgment is not usually as feasible in negligence cases as in other kinds of litigation because issues of negligence, 


including contributory or comparative negligence, are not ordinarily susceptible of summary adjudication for or against the 


plaintiff or claimant. ! Thus, it has been said that in negligence cases, especially those dependent on expert testimony, summary 


judgment should be restricted to extraordinary circumstances,” as where the evidence is plain, palpable, and undisputed,’ or 


the plaintiff cannot recover as a matter of law.“ 





Observation: 


What adds both to the intrinsic procedural difficulty of summary judgment and to some of the confusion in dealing with the device 


in negligence actions is that, even if there is no dispute about how an accident occurred, the presence or absence of negligence often 


remains a question of fact, which requires a trial under traditional principles of the law of negli gence.” Because the reasonableness 


of a party's actions is a question whose resolution requires a determination of the reasonableness of those acts and the conduct of 


parties under all the facts and circumstances of the case, the issue of negligence must normally be presented to a jury and cannot 


be disposed of by summary judgment.° 
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While it cannot be said that under no circumstances can the question of gross or wanton negligence be disposed of on summary 
judgment,’ most of the cases have resulted in a holding that summary judgment was not proper under the circumstances of the 


particular case. In some such cases, however, summary judgment has been granted.” 


Apart from the presence of other issues, if there is a question as to whether the plaintiff has sustained any injuries as a result 


of the accident, summary judgment is not appropriate. 1% However, summary judgment may be granted on the issue of liability 


even if there is a triable issue as to damages. !! 


The doctrine of assumption of risk cannot be applied in the context of summary judgment because it must be submitted to the 


trier of fact. 


CUMULATIVE SUPPLEMENT 
Cases: 


Defendant drivers moving for summary judgment in personal injury action arising out of motor vehicle accident failed to 
demonstrate, prima facie, that plaintiff did not suffer "significant" and "permanent consequential" limitations in use of her left 
knee within meaning of no-fault law, where expert reports offered by defendants conflicted with one another as to existence 
of range of motion limitation and cause of injury. McKinney's Insurance Law § 5102(d). Johnson v. Salaj, 130 A.D.3d 502, 
2015 WL 4112554 (1st Dep't 2015). 


Pedestrian who tripped and fell on allegedly defective sidewalk abutting landowner's property raised an issue of fact as to 
whether landowner breached duty imposed on it by village ordinance to maintain the sidewalk abutting its property, precluding 
summary judgment in pedestrian's negligence action against landowner. Shatzel v. 152 Buffalo Street, Ltd., 129 A.D.3d 1626, 
2015 WL 3797538 (4th Dep't 2015). 


Genuine issue of material fact as to whether competitor's action in checking recreational ice hockey player in no-checking 
league was intentionally injurious or so reckless as to constitute conduct outside the range of risks inherent to the sport, or was 
a flagrant infraction or extreme misconduct, which increased the risks inherent in no-check hockey game precluded summary 
adjudication for competitor under the primary assumption of the risk doctrine in recreational player's negligence and intentional 
tort action against competitor. Szarowicz v. Birenbaum, 58 Cal. App. 5th 146, 272 Cal. Rptr. 3d 272 (1st Dist. 2020), review 
filed, (Jan. 13, 2021). 


Deposition testimony that there were "areas in the park, the grounds could be different levels, there could be cracks, things on 
the ground the people can trip on" and "[s]ome areas could be dark," was too speculative to create a triable issue of fact, on 
motion for summary judgment, regarding whether Halloween haunted house operator was reckless and thus breached duty of 
care to patron who was injured while fleeing chainsaw-wielding actor. Griffin v. Haunted Hotel, Inc., 194 Cal. Rptr. 3d 830 
(Cal. App. 4th Dist. 2015). 


Contractor's traffic control plan and contract with the State were not dispositive, on motion for summary judgment, as to question 
whether contractor had a duty to erect, during non-construction hours, temporary warning signs regarding the condition of the 
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road contractor was hired to repair, in negligence action arising from a single-vehicle accident allegedly caused by an unsafe 
road condition known as raveling; erecting temporary warning signs during off-hours was not specifically addressed by the 
plan, the contract did not affirmatively disclaim contractor's duty to take reasonable care to mitigate risks of its work to after- 
hours drivers, and expert opined that contractor breached the contract and the provisions of State's Manual on Uniform Traffic 
Control Devices. Pavik v. George & Lynch, Inc., 183 A.3d 1258 (Del. 2018). 


Failure by building owner and building manager to comply with statute governing reporting of elevator related accidents, 
whether intentionally or by mistake, constituted form of spoliation, rendering summary judgment for owner and manager 
inappropriate, in individual's action against them for injuries allegedly sustained when she tripped and fell while entering 
elevator that had not stopped level with floor. West's Ga.Code Ann. § 8—2—106. Hill v. Cole CC Kennesaw GA, LLC, 780 
S.E.2d 537 (Ga. Ct. App. 2015). 


A mere possibility of causation is not enough in a slip and fall action, and when the matter remains one of pure speculation or 
conjecture, it is appropriate for the court to grant summary judgment to the defendant. El Ranchero Mexican Restaurant, No. 
10, Inc. v. Hiner, 728 S.E.2d 761 (Ga. Ct. App. 2012). 


Genuine issue of material fact remained as to date when parents of severely disabled high school student, whose risk and dining 
plan required supervision of student during meals and snacks, discovered school officials' possible tortious conduct in relation 
to student's death from choking on sandwich during lunch period, thus precluding summary judgment on basis that parents 
failed to file notice of claim with school within 180 days of loss, as prerequisite to suit under Indiana Tort Claims Act. West's 
A.I.C. 34—13-3-8(a). Lyons v. Richmond Community School Corp., 19 N.E.3d 254, 310 Ed. Law Rep. 1069 (Ind. 2014). 


Genuine issue of material fact as to whether national fraternity organization assumed duty to protect its pledges from hazing 
and excessive alcohol consumption precluded summary judgment in favor of organization, in wrongful death action by parents 
of fraternity pledge who died from alcohol intoxication following fraternity party. Smith v. Delta Tau Delta, 988 N.E.2d 325 
(Ind. Ct. App. 2013). 


Negligence actions typically involve questions of fact and ordinarily are not susceptible to summary judgment. Rules Civ.Proc., 
Rule 56. Bailey v. State Farm Mut. Auto. Ins. Co., 2013 MT 119, 300 P.3d 1149 (Mont. 2013). 


Sanitation worker, who sustained injuries when sanitation truck driven by coworker backed into car that then struck him, was 
not required to demonstrate absence of his own comparative fault to obtain partial summary judgment on issue of liability in 
his negligence action against city, since any contributory negligence did not bar recovery of damages for personal injury, rather, 
it merely diminished any damages award, and requirement in summary judgment rule, that a movant show that there was no 
defense to cause of action, did not apply to issue of comparative fault, given that it was not complete defense to any element 
of worker's negligence cause of action. N.Y. CPLR §§ 1411, 1412, 3212. Rodriguez v. City of New York, 31 N.Y.3d 312, 101 
N.E.3d 366 (2018). 


Triable issue of fact as to whether city affirmatively created road defect through an act of negligence that immediately resulted 
in the existence of a dangerous condition, precluded summary judgment in action by bicyclist against city arising from his fall 
from his bicycle after riding it into a pavement cutout in street. N.Y. CPLR § 3212(b). Horst v. City of Syracuse, 191 A.D.3d 
1297, 141 N.Y.S.3d 205 (4th Dep't 2021). 


To receive summary judgment with respect to plaintiff's claim of constructive notice in a negligence action involving icy 
condition, defendant has the initial burden of establishing as a matter of law that the alleged icy condition was not visible and 
apparent or that the ice formed so close in time to the accident that defendant could not reasonably have been expected to notice 
and remedy the condition. Wood v. Buffalo and Fort Erie Public Bridge Authority, 178 A.D.3d 1383, 116 N.Y.S.3d 459 (4th 
Dep't 2019). 
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A defendant moving for summary judgment dismissing a complaint in a slip-and-fall action can meet its initial burden as the 
movant by demonstrating that the plaintiff did not know what caused him or her to fall. Lee v. International Preschools, 170 
A.D.3d 1091, 96 N.Y.S.3d 341 (2d Dep't 2019). 


Delivery person failed to meet burden of establishing that plaza owner violated sections of Property Maintenance Code of New 
York on his motion for summary judgment and, thus, burden did not shift to owner to raise triable issue of fact in person's action 
against owner seeking damages of injuries sustained when he allegedly slipped and fell on ice in rear delivery area behind plaza. 
Johnson v. Pixley Development Corp., 169 A.D.3d 1516, 93 N.Y.S.3d 780 (4th Dep't 2019). 


Town, moving for summary judgment in personal injury action brought by baseball player who allegedly tripped and fell on 
"hump" on baseball field located in town park, failed to establish, prima facie, that the condition of the hump was open and 
obvious and not inherently dangerous at the time of the accident; player testified that at the time of the accident, the hump was 
completely covered with dirt and sand and that players were standing around it, thus obscuring his view of the hump. Dillon v. 
Town of Smithtown, 165 A.D.3d 1231, 87 N.Y.S.3d 84 (2d Dep't 2018). 


Driver and owner of first vehicle established their prima facie claim that collision between first vehicle and livery vehicle 
resulted solely from negligence of livery vehicle driver, on cross-motions for summary judgment in suit brought by passenger 
of first vehicle against driver and owner of first vehicle and livery driver; both drivers' deposition testimony indicated that driver 
of first vehicle had the right of way in entering the intersection and that livery driver did not stop at the stop sign before colliding 
with the side of first vehicle, driver of first vehicle testified that he stopped twice and looked both ways before entering the 
intersection, and evidence was presented indicating that, in response to emergency, driver of first vehicle evasively responded 
by accelerating to avoid a collision in the few seconds before impact. Harrigan v. Sow, 165 A.D.3d 463, 85 N.Y.S.3d 424 (1st 
Dep't 2018). 


Triable issue of fact as to whether ex-husband's failure to turn over to ex-wife the proceeds of $5,217 automobile insurance 
check that was issued to him by the insurance company to pay for the damage incurred to wife's truck following motor vehicle 
accident, despite numerous demands by ex-wife, was a conversion, in light of the fact that wife was the titled and registered 
owner of the truck at the time of the accident, she was also a listed operator on ex-husband's automobile insurance policy, the 
check was intended as payment for damages sustained in the accident, and ex-husband had no ownership interest in the truck 
pursuant to the terms of the parties' separation agreement, precluded summary judgment on ex-wife's conversion claim. Ciprich 
v. Atwood, 163 A.D.3d 1332, 82 N.Y.S.3d 624 (3d Dep't 2018). 


City and city department of education failed to demonstrate prima facie entitlement to judgment as a matter of law on motion 
for summary judgment in pedestrian's personal injury action alleging she was injured when she slipped and fell as a result of 
debris and a slippery substance on the street in front of a public school, on ground that city defendants had no prior written 
notice of dangerous condition on its property, where defendants failed to submit proof of such lack of notice from the proper 
municipal official. Troia v. City of New York, 162 A.D.3d 1089, 80 N.Y.S.3d 117 (2d Dep't 2018). 


Property owner abandoned claims alleging that town's negligence in construction and alteration of bridge over creek adjacent 
to property resulted in destruction of free-standing garage on property following night of hard rain, where owner conceded 
in summary judgment affidavit that it was not bridge that caused destruction to his garage but, rather, lack of regular creek 
maintenance. N.Y. CPLR § 3212(g). Lates v. Town of Hume, 159 A.D.3d 1526, 72 N.Y.S.3d 711 (4th Dep't 2018). 


Owner of building bore initial burden on owner's motion for summary judgment of establishing that it did not create allegedly 
dangerous condition of puddle in building's hallway, and that it did not have actual or constructive notice of condition, in 
pedestrian's slip and fall personal injury action for injuries sustained when pedestrian allegedly slipped and fell in puddle. 
Dolinar v. Kaleida Health, 155 A.D.3d 1576, 63 N.Y.S.3d 632 (4th Dep't 2017). 
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Owner-operators of motor vehicles met their initial burden of establishing that front-seat passenger did not sustain serious 
injury to cervical and thoracic spine under no-fault law's permanent consequential limitation or significant limitation of use 
categories, on motion for summary judgment in passenger's action seeking recovery for injuries allegedly sustained as result 
of collision between vehicles; owner-operators submitted affirmation of orthopedic surgeon, who noted, based on review of 
medical records, that passenger had preexisting degenerative changes to spine, and that, while he may have suffered sprain, it 
would have resolved in 6 to 10 weeks, which was consistent with results of passenger's office visits indicating he had full range 
of motion in neck. McKinney's Insurance Law § 5102(d). Eason v. Blacker, 155 A.D.3d 1180, 63 N.Y.S.3d 615 (3d Dep't 2017). 


On motion for summary judgment in pedestrian's trip-and-fall personal injury action against city arising from fall in pothole in 
road, affidavit submitted by city's field engineer regarding road condition was insufficient to establish prima facie entitlement 
to judgment as a matter of law, since no facts were set forth by engineer to indicate that engineer possessed personal knowledge 
of specific road construction work at issue. Oldham v. City of New York, 155 A.D.3d 477, 65 N.Y.S.3d 504 (1st Dep't 2017). 


On third party claims for indemnification in worker's scaffold law and negligence action, subcontractor moving for summary 
judgment established prima facie that it was not obligated to indemnify defendants under subcontract, because subcontractor 
was not responsible for maintenance of ladder upon which worker fell. McKinney's Labor Law §§ 200, 240(1), 241(6). Nielson 
v. Vornado Forest Plaza, L.L.C., 155 A.D.3d 424, 64 N.Y.S.3d 204 (1st Dep't 2017). 


Affidavit of plaintiff's expert, which was based on inspection of cellar door that was subject of plaintiff's personal injury action 
more than two years after date of incident, was insufficient to raise triable issue of fact as to whether property owner created or 
had actual or constructive notice of hazardous condition of glass pane in cellar door that allegedly shattered and caused glass 
to fall on plaintiff's hand and arm as she attempted to close that door. McDonald v. Fitzgerald, 154 A.D.3d 927, 62 N.Y.S.3d 
513 (2d Dep't 2017). 


Triable issues of fact existed as to whether school district created the dangerous condition that caused plaintiff slip and fall on 
icy walkway located at middle school within the district, or whether it had actual or constructive notice of the condition for 
a sufficient length of time to discover and remedy it, precluding summary judgment in plaintiff's negligence action seeking 
damages for injuries allegedly sustained in the slip-and-fall accident. Ross v. Half Hollow Hills Cent. School Dist., 153 A.D.3d 
745, 60 N.Y.S.3d 323 (2d Dep't 2017). 


Passenger who fell while exiting bus, when she allegedly tripped over stump of pole sign protruding about three to four inches 
from sidewalk, failed to raise issue of fact as to whether city may have caused allegedly dangerous condition of sidewalk through 
its affirmative negligence, of kind sufficient to prevent entry of summary judgment for city on passenger's negligence claim, 
where there was no evidence that city had received prior written notice of this alleged sidewalk defect other than as result of 
citizen complaint filed less than 15 days before bus passenger's accident, during 15-day grace period provided for city to make 
repairs after receiving notice. New York City Administrative Code, § 7—201(c)(2). Brown v. City of New York, 150 A.D.3d 
615, 56 N.Y.S.3d 67 (1st Dep't 2017). 


Triable issues of fact as to whether property owners created allegedly dangerous condition by allowing water to run off from 
the gutter in the back of their home toward a creek, thus creating a small ditch that ultimately became a tripping hazard, and 
as to whether they lacked constructive notice of the condition, precluded summary judgment on pedestrian's action against the 
owners seeking damages for injuries she sustained when she tripped and fell on their property after she stepped in a hole in the 
ground that was covered by grass. Depczynski v. Mermigas, 149 A.D.3d 1511, 52 N.Y.S.3d 776 (4th Dep't 2017). 


On motion for summary judgment in pedestrian's negligence action against owner of premises, general contractor, and 
subcontractor, to recover damages for injuries allegedly sustained when she fell while walking on sidewalk made of brick pavers 
which abutted owner's premises, owner failed to meet prima facie burden of showing that alleged defect was trivial as a matter 
of law and therefore not actionable and that owner did not have constructive notice of alleged hazardous condition; evidence 


WESTLAW 


§ 8. Negligence actions, 73 Am. Jur. 2d Summary Judgment § 8 


submitted by owner, including transcripts of deposition testimony of parties, expert affidavit, and photographs of sidewalk, was 
insufficient. Sturm v. Myrtle Catalpa, LLC, 149 A.D.3d 1130, 53 N.Y.S.3d 356 (2d Dep't 2017). 


Genuine issue of material fact regarding whether icy condition on housing authority's parking lot was visible and apparent 
upon reasonable inspection and had existed for sufficient length of time before pedestrian's accident to permit housing authority 
to discover and remedy condition precluded summary judgment in favor of housing authority in pedestrian's personal injury 
action for injuries allegedly sustained in slip and fall accident. O'Bryan v. Tonawanda Housing Authority, 140 A.D.3d 1702, 
33 N.Y.S.3d 634 (4th Dep't 2016). 


Owners and operator of other vehicle, moving for summary judgment on claims brought by husband and wife, who operated 
first vehicle and sought to recover damages for left knee injuries she allegedly sustained in motor vehicle accident, failed to 
establish their prima facie entitlement to judgment as matter of law that wife's knee injuries were entirely preexisting and were 
not exacerbated by accident. Croisdale v. Weed, 139 A.D.3d 1363, 32 N.Y.S.3d 399 (4th Dep't 2016). 


Genuine issue of material fact existed as to whether worker's act of scaling fence at work site after he was locked into a gated 
area was a natural and foreseeable response to a condition allegedly created by general contractor's negligence, precluding 
summary judgment in general contractor's favor on worker's common-law and statutory negligence claims. McKinney's Labor 
Law § 200. Niewojt v. Nikko Const. Corp., 139 A.D.3d 1024, 32 N.Y.S.3d 303 (2d Dep't 2016). 


Genuine issues of material fact regarding whether village owed duty to maintain or inspect tree which fell in roadway, whether 
village lacked actual or constructive notice of alleged dangerous condition of decayed tree, and whether breach of any duty 
allegedly owed by village was proximate cause of motorist's accident involving fallen tree precluded summary judgment in 
favor of village in motorist's personal injury action. Connolly v. Incorporated Village of Lloyd Harbor, 139 A.D.3d 656, 32 
N.Y.S.3d 185 (2d Dep't 2016). 


Defendant, who moved for summary judgment in personal injury action, was not required to address any alleged injuries to 
plaintiffs lumbar region of plaintiff's spine, since plaintiff failed to allege in his bill of particulars that he sustained serious 
injury to that area under permanent consequential limitation of use or significant limitation of use categories of no-fault law. 
McKinney's Insurance Law § 5102(d). Pom Chun Kim v. Franco, 137 A.D.3d 991, 26 N.Y.S.3d 792 (2d Dep't 2016). 


Triable issues of fact existed as to whether piece of wood that allegedly struck pedestrian was within exclusive control of 
contractor, precluding summary judgment for pedestrian on his personal injury claims brought against contractor under res ipsa 
loquitur theory of negligence. Spearin v. Linmar, L.P., 137 A.D.3d 571, 27 N.Y.S.3d 156 (1st Dep't 2016). 


Treating physician's affirmation, concluding that plaintiff's hips suffered from range-of-motion limitations as result of accident, 
failed to raise triable issue of fact, on motion for summary judgment, as to whether alleged injuries to his hips constituted 
"serious injury" under No-Fault Law's permanent consequential limitation of use or significant limitation of use categories, 
where affirmation did not identify objective tests utilized to measure range of motion. McKinney's Insurance Law § 5102(d). 
Schilling v. Labrador, 136 A.D.3d 884, 25 N.Y.S.3d 331 (2d Dep't 2016). 


Worker who, while installing siding on home, allegedly fell from stepladder placed on scaffolding provided to him by home 
purchaser satisfied his initial burden in seeking summary judgment on issue of vendor's liability under scaffold law by showing 
that he was engaged in protected activity and submitting evidence establishing that he fell 12 feet to the ground and shattered 
one of his elbows after scaffolding shifted, causing ladder to "flip." McKinney's Labor Law § 240(1). Custer v. Jordan, 107 
A.D.3d 1555, 968 N.Y.S.2d 754 (4th Dep't 2013). 


Summary judgment affidavit from witness who stated that he had never observed ground fault circuit interrupters in kitchen 
area where subcontractor's employee sustained electrical shock was not incompetent because witness was not an electrician, 
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where witness stated that he was familiar with such circuit interrupters through his work. Johnson v. City of New York, 102 
A.D.3d 746, 958 N.Y.S.2d 423 (2d Dep't 2013). 


Genuine issue of material fact as to whether conduct of owners of home, in which firefighter died responding to fire, was willful 
or wanton precluded summary judgment, in wrongful death action brought against the owners by representatives of firefighter's 
estate. Zang v. Cones, 2015-Ohio-2530, 34 N.E.3d 955 (Ohio Ct. App. 1st Dist. Hamilton County 2015). 


Clinical evidence directly comparing proton beam therapy to alternate treatment of intensity-modulated radiation therapy was 
not required in order to create fact issue, as would preclude summary judgment, regarding whether proton beam therapy was 
relatively superior to alternate treatment as to side effects and thus medically necessary under insurance contract, in prostate 
cancer patient's action against his healthcare insurer arising out of insurer's refusal to cover proton beam therapy; conflicting 
evidence on side effects existed, and it was for trier of fact to weigh conflicting evidence and determine whether proton beam 
therapy had superior side effect profile. Strauss v. Premera Blue Cross, 449 P.3d 640 (Wash. 2019). 


Genuine issue of material fact existed as to whether County breached its duty to provide reasonably safe roads in failing 
to address wall of roadside vegetation that obstructed views of stopped motorists at intersection, thus precluding summary 
judgment in negligence action in which motorcyclist alleged that County was liable for his injuries sustained in collision with 
car because overgrown blackberry bushes obstructed motorist's view of traffic at the intersection; abrogating Rathbun v. Stevens 
County, 46 Wash.2d 352, 281 P.2d 853, Bradshaw v. City of Seattle, 43 Wash.2d 766, 264 P.2d 265, and Barton v. King County, 
18 Wash.2d 573, 139 P.2d 1019. Wuthrich v. King County, 366 P.3d 926 (Wash. 2016). 


[END OF SUPPLEMENT] 
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